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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

CURT & NANCY COOLEY, : Case No. 1:05-CV-17734
Plaintiffs,
V.
LINCOLN ELECTRIC CO,, etal.,
Judge Kathleen M. O’Malley

Defendants

MEMORANDUM & ORDER

This products liability action was brought by Curt and Nancy Cooley against four
manufacturers of welding rods: (1) Lincoln Electric Company; (2) Hobart Brothers Company; (3)
The ESAB Group, Inc.; and (4) BOC Group, Inc. f/k/a Airco, Inc.

The case was assigned to the undersigned as related to the Multidistrict Litigation (“MDL”)
known as In re Welding Fumes Products Liability Litigation, case no. 03-CV-17000, MDL no. 1535.
The case proceeded to trial and the jury returned a verdict finding defendants liable to Curt Cooley.!

The jury awarded $1.25 million in compensatory damages, but allocated 37% of fault to Cooley.?

! The jury did not find liability with respect to Nancy Cooley’s only claim, loss of

consortium. Nancy Cooley has not filed a post-judgment motion challenging that finding, so Curt
Cooley is the only plaintiff affected by the post-judgment motions now pending.

2 As a result, the total compensatory damage award was reduced to $787,500. Each
defendant’s individual liability for compensatory damages is governed by a joint-defense agreement.
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The jury also awarded $5 million in punitive damages, allocated against the defendants as follows:
ESAB, $1.75 million; Hobart, $1.75 million; Lincoln, $750,000; and BOC, $750,000.
The parties then filed several post-judgment motions. For the reasons explained below, the

Court rules on these motions as follows.

. Defendants’ renewed motion for judgment as a matter of law on plaintiffs’ punitive damages
claim or, in the alternative, for reduction of the punitive damages awards (docket no. 258)
is DENIED.

. Plaintiff’s motion for attorneys’ fees and expenses (docket no. 255) is DENIED, and

defendants’ motion for leave to file surreply (docket no. 269) is DENIED AS MOOT.

. Defendant BOC’s renewed motion for judgment as a matter of law (docket no. 256) is
DENIED.
. Defendants’ renewed motion for judgment as a matter of law on plaintiffs’ aiding and

abetting claims (docket no. 257) is DENIED.

. Plaintiff’s motion to tax costs (docket no. 253) is GRANTED, in part, and the Court awards
$60,964.79 in costs to Cooley.

l. BACKGROUND

A. BRIEF FACTUAL BACKGROUND

The pertinent evidence presented at trial is summarized in the punitive damages section
below; what follows is a brief introduction of the factual basis for Cooley’s claims.

Cooley was born in lowa in 1951, and currently lives there.* He learned how to arc weld
from his father when he was 16 years old.* After he graduated from high school in 1969, Cooley
took a one year course on auto body repair at a vocational school and received his first formal

welding instruction. Throughout the 1970s, Cooley worked in various auto body shops. The body

3 See trial tr. at 717:10-14; 715:25.

“ 1d. at 719:4-8.
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shops routinely used arc welding to repair cars, and welding was part of Cooley’s job.> In 1979,
Cooley decided to make a career change and entered the ironworking trade, where he continued to
weld as part of his job.® He was a union ironworker until the late 1980s, when the work dried up and
he went back to the auto body business for a few years. He returned to ironworking in 1990, and
spent the rest of his working life in that trade — i.e., until 2004.” At times during his career, Cooley
was a foreman or supervisor, but he still welded while holding those positions.®

In addition to welding as part of his job, Cooley welded outside of work.” He occasionally
bought wrecked cars and repaired them in his garage, and over the years, did artwork with metal that
required welding.™

The last time Cooley welded was January 10, 2003.*

Although defendants dispute the diagnosis, Cooley has been diagnosed with manganese
poisoning.*? This disease causes amovement disorder in the same family of disorders as Parkinson’s

Disease, but it is “defined by its cause: overexposure to manganese.”* Manganese is a heavy metal

> |d. at 720:5-721:9.

® Id. at 723:7-9; 726:4-5.

" 1d. at 726:1-729:12.

® Id. at 740:9-21.

° Id. at 730:21-731:20.

19°1d. at 731:1-20; 734:23-735:25.
11 1d. at 719:23; 763:13-16.

2 1d. at 368:11-24; 476:23-477:12. Manganese poisoning is sometimes referred to as
Manganese Induced Parkinsonism (“MIP”) or manganism.

B Tamraz v. Lincoln Elec. Co., 620 F.3d 665, 668 (6" Cir. 2010).

-3-




Case: 1:05-cv-17734-KMO Doc #: 275 Filed: 03/07/11 4 of 103. PagelD #: 30070

contained in welding consumables, i.e., welding rods and wires. The process of joining steel by
welding generally involves melting a welding consumable to fuse together two pieces of metal.
Welding consumables give off fumes that contain manganese. In this case, Cooley alleges he has
neurological injuries caused by inhaling welding fumes that contain manganese.™* He describes his
injuries as follows:*

I have balance problems. | have tremors. | have slower movements than | used to

have. I’'m impotent. 1I’m on depression — I’m depressed. | ache all over. I’'m

constantly fatigued. | can’t sleep at all, very little at night. And | have problems

with my memory.
The essence of Cooley’s lawsuit is that defendants, manufacturers of welding consumables, knew
inhaling welding fumes presented the risk of irreversible neurological injury, but failed to adequately
warn Cooley of that risk.

B. PROCEDURAL HISTORY

After this case became part of the Welding Fumes MDL, the parties consented to this Court
presiding over the trial. As described above, the jury returned a verdict for Cooley, ultimately
awarding $787,500 in compensatory damages and $5 million in punitive damages. The post-
judgment motions now pending before the Court challenge these jury verdicts.

The standard of review for each of the substantive motions is discussed below. Because the

Court’s ruling on certain of the motions could impact its consideration of others,* the Court

4 See First Amended Complaint, docket no. 15.
> Trial tr. at 765:9-13.

' For instance, the standard for recovery of attorneys’ fees and expenses is higher than the
standard for recovery of punitive damages. Cooley cannot recover attorneys’ fees and expenses,
therefore, unless the Court also upholds the punitive damages award. Similarly, the evidence
pertinent to resolving defendants’ punitive damages motion informs the Court’s analysis of
defendants’ aiding and abetting motion, and of BOC’s motion for judgment as a matter of law.
Accordingly,

-4-




Case: 1:05-cv-17734-KMO Doc #: 275 Filed: 03/07/11 5 of 103. PagelD #: 30071

addresses the pending motions in this order: (1) defendants’ punitive damages motion; (2) Cooley’s
motion for attorneys’ fees and expenses; (3) BOC’s motion for judgment as a matter of law; and (4)
defendants’ aiding and abetting motion. Last, the Court addresses Cooley’s motion to tax costs.

1. DEFENDANTS’ PUNITIVE DAMAGES MOTION

A. PROCEDURAL HISTORY

In his complaint, Cooley asserted entitlement to punitive damages.” Prior to trial,
defendants moved for summary judgment on Cooley’s punitive damages claim. The Court
addressed and denied defendants’ motion at a pretrial hearing.*® During the trial, defendants made
an oral motion pursuant to Rule 50(a) of the Federal Rules of Civil Procedure for judgment as a
matter of law with respect to the punitive damages claim.® The Court denied that motion.?
Defendants renewed their Rule 50(a) motion at the close of the evidence.?* Again, the Court denied
defendants’ motion and submitted the punitive damages claim to the jury.?? After the jury returned
its verdict, defendants again renewed their motion for judgment as a matter of law with respect to

punitive damages, this time pursuant to Rule 50(b) of the Federal Rules of Civil Procedure.? It is

7 First Amended Complaint, docket no. 15 at 26 (eighth claim).
18 See pre-trial tr. at 35:23-40:3 (Sept. 1, 2009).

9" See trial tr. at 1842:8-1845:7 (Sept. 23, 2009).

2 |d. at 1854:5-23.

21 See docket no. 237; trial tr. 3097:14-3098:8 (Oct. 1, 2009).
22 See trial tr. at 3097:22-3098:8.

2 See docket no. 258, defendants’ renewed motion for judgment as a matter of law on
plaintiffs’ punitive damages claim or, in the alternative, reduction of the punitive damages award.

-5-
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this motion that is now pending.

B. THE STANDARD FOR RULE 50 MOTIONS FOR JUDGMENT AS A
MATTER OF LAW

Federal Rule of Civil Procedure 50(a)(1) states that, “[i]f a party has been fully heard on an
issue during a jury trial and the court finds that a reasonable jury would not have a legally sufficient
evidentiary basis to find for the party on that issue,” then the court may “grant a motion for judgment
as a matter of law against the party on a claim or defense that, under controlling law, can be
maintained or defeated only with a favorable finding on that issue.” A party may move for judgment
as a matter of law at any time before the case is submitted to the jury.?® If the Court denies the Rule
50(a) motion made during trial, as did the undersigned in this case, “the court is considered to have
submitted the action to the jury subject to the court’s later deciding the legal questions raised by the
motion.”® The movant may then “renew its request for judgment as a matter of law by filing a
motion no later than 10 days after the entry of judgment.”?’ Defendants timely filed their motion
for judgment as a matter of law with respect to punitive damages pursuant to Rule 50(b). After a
verdict is returned, the Court may rule on a renewed Rule 50(b) motion by: (a) allowing the
judgment to stand, (b) ordering a new trial, or (c) directing entry of judgment as a matter of law.?

Subject-matter jurisdiction in this case is based upon diversity of citizenship. The parties

24 See docket nos. 258, 266, 272.
% Fed. R. Civ. P. 50(a)(2).
% Fed, R. Civ. P. 50(b).

2" Fed. R. Civ. P. 50(b). Rule 50(b) also provides that “[t]he movant may alternatively
request a new trial or join a motion for a new trial under Rule 59.” Id. The defendants did not
request a new trial in this case.

2 Fed. R. Civ. P. 50(b).
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agree that, in the Sixth Circuit, “state law governs the standard for granting motions for directed
verdicts and judgments notwithstanding the verdict” in diversity cases.?? Hence, lowa law provides
the applicable standard for a motion for judgment as a matter of law filed under Rule 50.*

lowa courts apply the “substantial evidence” standard for judgment as a matter of law. That
is, judgment as a matter of law is not appropriate if there is substantial evidence to support each
element of the plaintiff’s claim.®* “Evidence is substantial if a jury could reasonably infer a fact
from the evidence.”® In evaluating a motion for judgment as a matter of law, the Court must
construe the evidence “in the light most favorable to the nonmoving party.”** “This is so regardless
of whether the evidence was contradicted.”® Thus, the Court will afford Cooley “every legitimate
inference that can be reasonably drawn from the evidence.”® Indeed, “lowa courts generally defer

to a jury’s award of punitive damages.”®® Although a different fact-finder might reach a different

2 See docket no. 258 at 7 (citing Mannix v. County of Monroe, 348 F.3d 526, 532 (6" Cir.
2003) (internal citations and quotations omitted)); docket no. 266 at 4-5; see also Potti v. Duramed
Pharms., Inc., 938 F.2d 641, 645 (6™ Cir. 1991). The Sixth Circuit follows the minority rule in this
regard. Mannix, 348 F.3d at 532. In the majority of circuits, federal law governs the standard for
granting a Rule 50 motion for judgment as a matter of law, even in diversity cases. Id. (citing, e.g.,
John Hancock Mut. Life Ins. Co. v. Dutton, 585 F.2d 1289, 1292 (5™ Cir. 1978)).

%0 See docket no. 258 at 7; docket no. 266 at 4-5.

31 See St. Paul’s Evangelical Luthern Church v. City of Webster City, 766 N.W. 2d 796, 798
(lowa 2009).

%2 Balmer v. Hawkeye Steel, 604 N.W.2d 639, 640-41 (lowa 2000).
% Top of lowa Co-op. v. Sime Farms, Inc., 608 N.W.2d 454, 466 (lowa 2000).

% Fed. Land Bank of Omaha v. Woods, 480 N.W.2d 61, 65 (lowa 1992) (citing Larsen v.
United Fed. Sav. & Loan Ass’n, 300 N.W.2d 281, 283 (lowa 1981)).

% |d.; see also McClure v. Walgreen Co., 613 N.W.2d 225, 230 (lowa 2000).

% Pullav. Amoco Oil, 882 F.Supp. 836, 874 (S.D. lowa 1994) (quoting Rees v. O’Malley,
461 N.W.2d 833, 839 (lowa 1990)), rev’d in part on a separate issue, 72 F.3d 648 (8" Cir. 1995).
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conclusion, the Court must uphold the jury’s verdict if reasonable minds could disagree as to
whether substantial evidence supported Cooley’s punitive damages claim.*’

C. IOWA LAW REGARDING PUNITIVE DAMAGES

The Court’s review of the jury’s punitive damages award involves two separate inquiries:
(1) whether the record contains substantial evidence showing defendants’ conduct was sufficiently
egregious to support an award of punitive damages pursuant to lowa law; and (2) if so, whether the
size of the punitive damages award is constitutionally appropriate.®

1. The lowa Punitive Damages Statute

In lowa, statutory law provides that punitive damages may be awarded only where the
plaintiff shows, “by a preponderance of clear, convincing, and satisfactory evidence, the conduct
of defendant from which the claim arose constituted willful and wanton disregard for the rights or
safety of another.”* Willful or wanton conduct occurs when

an actor has intentionally done an act of an unreasonable character in disregard of a

known or obvious risk that was so great as to make it highly probable that harm

would follow, and which thus is usually accompanied by a conscious indifference to

the consequences.®

In other words, lowa law permits punitive damages when the plaintiff presents clear and convincing

evidence that defendant acted with actual or legal malice.** Cooley did not argue that defendants

7 See Ezzone v. Riccardi, 525 N.W.2d 388, 391 (lowa 1994); Woods, 480 N.W.2d at 65
(explaining “if reasonable minds could differ on the issue, it is proper to submit it” to the jury).

3 See Ezzone, 525 N.W.2d at 398.
¥ lowa Code § 668A.1(1)(a).

%0 Kiesau v. Bantz, 686 N.W.2d 164, 173 (lowa 2004) (quoting Vlotho v. Hardin County, 509
N.W.2d 350, 356 (lowa 1993)); see also Van Sickle Constr. Co. v. Wachovia Commercial Mortgage,
Inc., 783 N.W.2d 684, 689 (lowa 2010) (quoting Kiesau, 686 N.W.2d at 173).

1 Cawthorn v. Catholic Health Initiatives lowa Corp., 743 N.W.2d 525, 529 (lowa 2007).

-8-




Case: 1:05-cv-17734-KMO Doc #: 275 Filed: 03/07/11 9 of 103. PagelD #: 30075

acted with actual malice; rather, Cooley argued only that defendants acted with legal malice, which
“may be shown by wrongful conduct committed with a willful or reckless disregard for the rights
of another.”*?

2. Comparison with the Mississippi Standard for Punitive Damages
Applied in Jowers

The legal standard for imposition of punitive damages varies from state to state. The parties
disagree regarding whether lowa’s legal malice standard is higher than the Mississippi standard the
Court applied in another MDL case, Jowers v. BOC Group, Inc.*® The parties debate this question
vigorously because the issue is relevant within the broader context of this multidistrict litigation.
Most of the evidence of defendants’ conduct will be the same in every MDL case, and defendants
do not claim the evidence presented by Cooley on this issue was meaningfully different from the
evidence presented in Jowers. The availability of punitive damages arising from defendants’
conduct in a given case within the MDL depends, therefore, upon each state’s approach to punitive

damages. Thus, if the Court finds the evidence sufficient to sustain a punitive damages award under

2 Wolf v. Wolf, 690 N.W.2d 887, 893 (lowa 2005) (quoting Jones v. Lake Park Care Ctr.,
Inc., 569 N.W.2d 369, 378 (lowa 1997)); see also Van Sickle Constr. Co., 686 N.W.2d at 689-90
(quoting Wolf, 690 N.W.2d at 893). Cooley has not argued actual malice, nor is there substantial
evidence to support a finding of actual malice.

3 608 F. Supp. 2d 724 (S.D. Miss. 2009), aff’d as to liability, vacated as to damages, 617
F.3d 346 (5" Cir. 2010). In Jowers, the undersigned was temporarily designated to the Southern
District of Mississippi in order to preside over the trial. See Jowers, No. 1:08 CV 0036, docket no.
136, exh. D; 28 U.S.C. 8292(d). The plaintiff prevailed at trial and the jury awarded compensatory
and punitive damages. This Court denied defendants’ post-judgment motions, including a motion
for judgment as a matter of law regarding punitive damages. On appeal, the Fifth Circuit upheld this
Court’s judgment, with the exception of a jury instruction on the joint-tortfeasor defense. Jowers
v. Lincoln Elec. Co., 617 F.3d 346 (5" Cir. 2010). As a result, the Fifth Circuit affirmed the
judgment of liability, but vacated the damages award and remanded for retrial on compensatory and
punitive damages. Id. at 360. In so holding, the Fifth Circuit did not reach the issue of punitive
damages.

-9-
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one state’s law, that conclusion normally would compel a similar finding under the law of any other
state with the same or less strict legal standards for an award of punitive damages.

All but two states allow punitive damages, but the degree of culpability to justify an award
varies from state to state.** For instance, one commentator divides states into four “general
categories” — those requiring (1) malice; (2) conduct that does not rise to the level of malice but
exceeds gross negligence; (3) gross negligence; or (4) satisfaction of certain statutory elements.*
These categories provide only rough guidance, however; in practice, one state’s definition of
“malice” or “gross negligence” is not necessarily the same as another’s. The same conduct could
conceivably be labeled “gross negligence” in state A and “malice” in state B. Because the Court
found that the defendant’s conduct could support a jury award of punitive damages under
Mississippi law in Jowers, the Court compares the law cited in Jowers to relevant lowa law.

The Mississippi statute the Court applied in Jowers states:

Punitive damages may not be awarded if the claimant does not prove by clear and

convincing evidence that defendant against whom punitive damages are sought acted

with actual malice, gross negligence which evidences a willful, wanton or reckless

disregard for the safety of others, or committed actual fraud.*

The applicable lowa punitive damages statute requires the jury to decide:
Whether by a preponderance of clear, convincing, and satisfactory evidence, the

conduct of defendant from which the claim arose constituted willful and wanton
disregard for the rights or safety of another.”’

“ See Lori S. Nugent, Robert W. Hammesfahr, & Richard L. Blatt, Punitive Damages: A
State-By-State Guide to Law and Practice § 3:2 (2009 ed.). Nebraska and Washington do not permit
recovery of punitive damages. Id.

* d.
“ Miss. Code. 11-1-65(1)(a).
" lowa Code § 668A.1(1)(a).

-10-
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Parsing these statutes, the first similarity is the burden of proof: clear and convincing
evidence is required in both lowa and Mississippi. The necessary degree of culpability, however,
appears to differ. The Mississippi statute describes a range of culpable conduct, including three
alternatives: (1) “actual malice;” or (2) “gross negligence which evidences a willful, wanton, or
reckless disregard for the safety of others;” or (3) “actual fraud.”® In contrast, there are no
alternatives in the lowa statute: it requires conduct constituting “willful and wanton disregard for
the rights or safety of another.”

Whether these statutory distinctions translate into meaningfully different legal standards
must be resolved by reference to case law applying the respective phrases. Both statutes refer to
conduct in “disregard for the safety of others.” In lowa, the disregard must be “willful and wanton”
to support a punitive damages award. In Mississippi, the disregard can be “willful, wanton, or
reckless.” Based solely on the language of the statutes, it would appear the minimum mens rea is
less in Mississippi than in lowa — reckless disregard in Mississippi versus willful and wanton
disregard in lowa. But lowa case law eviscerates this apparent distinction. The lowa Supreme
Court has consistently conflated “willful and wanton” disregard and “legal malice,” and defined
“legal malice” as “wrongful conduct committed with a willful or reckless disregard for the rights

of another.”*® In other words under lowa law, as under Mississippi law, a degree of recklessness is

8 In Jowers, the Court canvassed Mississippi case law and concluded: “it is the combination
of misconduct with a negative mens rea that justifies punitive damages [in Mississippi].” Jowers,
608 F.Supp.2d at 744.

" Van Sickle Constr. Co., 783 N.W.2d at 690 (quoting Cawthorn, 743 N.W.2d at 529
(quoting Wolf, 690 N.W.2d at 893)) (emphasis added).

-11-
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sufficient to support an award of punitive damages.®® In sum, careful examination of the language
of the lowa and Mississippi punitive damages statutes, as defined and refined by the respective state
Supreme Courts, reveals the standards are very similar.

Analysis of other lowa cases with facts similar to this one, more than examination of the
language of the statute, best illustrates the type of conduct the lowa Supreme Court considers to rise
to the level of a “reckless disregard for the rights of another.”" As the lowa Supreme Court has
stated, “the real issue here is conduct.”

3. Case Law Analysis of the lowa Punitive Damages Standard

The parties understandably focus their attention on just a few lowa Supreme Court cases.
The defendants rely primarily on Mercer v. Pittway Corp.,> while Cooley emphasizes the Court’s
analysis in Fell v. Kewanee Farm Equip. Co.>* Athird case, Hillrichs v. Avco Corp.,> links the two.

The plaintiffs in Mercer were members of a young family that purchased a model 83R
ionization smoke detector, manufactured by defendant “BRK.” The plaintiffs installed the 83R
smoke detector in their home, but the detector did not alert to a smoldering house fire. The fire

killed one child and severely injured another.*® The plaintiffs claimed the product was defective as

See Pulla, 882 F.Supp. at 873-82 (discussing the lowa punitive damages standard in
detail).

3 d.

°2 Beeman v. Manville Corp. Asbestos Disease Comp. Fund, 496 N.W.2d 247 (lowa 1993).
> 616 N.W.2d 602, 618 (lowa 2000).

5 457 N.W.2d 911, 919 (lowa 1990).

5 514 N.W.2d 94, 100 (lowa 1994).

ol
(2}

Mercer, 616 N.W.2d at 602.
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manufactured, and also asserted BRK failed to warn that an ionization smoke detector might not
detect a smoldering fire. The plaintiffs presented evidence BRK knew its 83R detector was not as
effective as photoelectric smoke detectors at detecting smoldering fires, but failed to warn
consumers of this fact.*’

Inresponse, BRK argued that: (1) the 83R detector satisfied the applicable industry standards
for performance and construction of smoke detectors; (2) BRK developed and consistently
implemented an industry-approved simulation testing protocol to address customer complaints
relating to failure of the 83R to alert to smoke;>® (3) BRK’s warning stated that the detector “may
not go off or give early warning in as many as 35% of all fires” and “[s]moke detectors may not
sense every kind of fire every time;” and (4) a more specific warning regarding the relative strengths
and weaknesses of different kinds of smoke detectors would only confuse consumers.™

The lowa Supreme Court rejected the plaintiffs’ punitive damages claim, stating as follows:

We conclude . . . that plaintiffs generated a jury question on their theories of strict

liability and negligence [including failure to warn] as to the effectiveness of

ionization smoke detectors, and how the Mercers’ smoke detector did, or should

have, responded to the fire in their home. However, we reject plaintiffs’ contention

that BRK’s knowledge of the 83R’s failure to alarm in certain types of fires, coupled
with BRK’s failure to test ionization detectors in real world fires and its failure to

 |d. at 618, 625. The lowa Supreme Court summarized the plaintiffs’ defective
manufacture theory of liability as follows: “BRK had knowledge that the model 83R was not as
effective as a photoelectric smoke detector at alarming to slow, smoldering fires, but yet continued
to market the model 83R ionization detector as a sufficient fire detective device.” Id. Similarly, the
Court explained, the plaintiffs’ failure to warn “theory at trial was that BRK had a duty to warn
consumers or otherwise give consumers notice that the model 83R ionization smoke detector might
fail to alarm in certain types of fires. Stated in another way, plaintiffs say that defendant had a duty
to warn that a photoelectric smoke detector might be more suitable for certain types of fires.” Id.
at 623.

%8 1d. at 611.
% |d. at 624-25.
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place a specific warning on the box concerning the 83R’s delayed response to certain
types of fires, creates a jury question on punitive damages.®

In so holding, the lowa Supreme Court noted that BRK’s compliance with industry standards
showed “reasonable disagreement over the relative risks and utilities of the conduct and device at
issue”:

BRK’s adoption of the UL 217 [industry] standard . . . shows a reasonable
disagreement over the relative risks and utilities of BRK’s conduct in the
manufacture and production of the model 83R ionization detector. See Hillrichs v.
Avco Corp., 514 N.W.2d 94, 100 (lowa 1994) (stating “that an award of punitive
damages is inappropriate when room exists for reasonable disagreement over the
relative risks and utilities of the conduct and the device at issue”). BRK’s experts
also testified that the sensitivity level of ionization and photoelectric components in
a combination smoke detector are not as sensitive as a stand-alone device to avoid
nuisance alarms. Thus, although a jury could reasonably conclude that BRK was at
fault, we do not believe that a rational fact finder could find by clear, convincing, and
satisfactory proof a willful and wanton disregard by BRK for the rights of another.
Consequently, the district court erred in submitting plaintiffs’ claim of punitive
damages to the jury and in overruling BRK’s post-trial motion in this regard. We
reverse on this issue.®

Notably, while the lowa Supreme Court did consider defendants’ warning when assessing the
propriety of punitive damages, the “industry standards” aspect of the decision pertains to the
“manufacture and production” of the smoke detector, not the warning. The relationship between
“industry standards” regarding manufacture and production and the adequacy of the warning is,
therefore, unclear in the context of the entire Mercer opinion.

While defendants highlight Mercer in their briefs, Cooley relies on Fell v. Kewanee Farm

Equip. Co.%? Cooley cites Fell for the principle that punitive damages may be based on evidence

% 1d. at 618.
1 d.
2 457 N.W.2d 911, 919 (lowa 1990).
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that a manufacturer knew consumers were being injured by its product, but the manufacturer chose
not to act on that knowledge for economic reasons. In Fell, the lowa Supreme Court set forth the
“willful and wanton” standard for punitive damages from Prosser and Keeton: “The actor has
intentionally done an act of an unreasonable character in disregard of a known or obvious risk that
was so great as to make it highly probable that harm would follow, and which thus is usually
accompanied by a conscious indifference to the consequences.”® The Fell court then tailored this
definition to the products liability arena as follows:
A legal basis for punitive damages is established in product liability cases

where the manufacturer is shown to have knowledge that its product is inherently

dangerous to persons or property and that continued use is likely to cause injury or

death, but [the manufacturer] nevertheless continues to market the product without

making feasible modifications to eliminate the danger or make adequate disclosure

and warning of such danger. Especially is this so when the evidence is susceptible

to the inference that the manufacturer not only refused to warn for the user’s

protection, but intentionally took steps to cover up the known danger in order to

protect continued marketing of the product for its own economic advantage.”®
Fell underscores the importance, under lowa law, of whether the manufacturer’s reason for
disregarding the safety of its customers was in order to preserve or obtain an economic advantage.

The Court in Hillrichs included in its analysis both of the primary considerations identified
in Mercer and Fell. In Hillrichs, the lowa Supreme Court was addressing a design defect claim.
The plaintiff in Hillrichs was a farmer who severely injured his hand while trying to clean out the
husking bed of a running cornpicker. The defendant-manufacturer knew farmers frequently try to

clean the husking bed while the cornpicker is on. Nonetheless, it “decided not to install emergency

stop devices on the . . . husker apparatus, . . . bas[ing] their decision on the so called ‘dependency

% Prosser and Keeton on Torts § 34 at 213 (1984).

% Fell, 457 N.W.2d at 919 (quoting Johns-Manville Sales Corp. v. Janssens, 463 S0.2d 242,
249 (Fla. App. 1984) (emphasis added)).
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hypothesis’ —that is, the theory that the product as designed would discourage farmers from making
contact with the roller bed and that plaintiff’s proposed device would invite farmers to unreasonably
depend on it, despite the dangerousness of the husking roller bed.”®

The jury in Hillrichs found for the plaintiff and awarded punitive damages, but the trial court
set aside the award. The lowa Supreme Court upheld the trial court’s ruling, reasoning that a
reasonable disagreement existed with respect to the manufacturer’s husking bed design.®® In light
of the “dependency hypothesis,” the lowa Supreme Court held that “an award of punitive damages
is inappropriate when room exists for reasonable disagreement over the relative risks and utilities
of the conduct and device at issue.”’ In its analysis, however, the Court cited Fell and specifically
noted that the evidence did not “support an inference that the manufacturer took the position it did
for its own economic advantage.”®

Thus, as in Mercer, the lowa Supreme Court in Hillrichs considered a critical factor to be

the existence of “reasonable disagreement over the relative risks and utilities of the conduct and

% Hillrichs, 514 N.W.2d at 100.
& |d.

87 1d. (citing Burke v. Deere & Co., 6 F.3d 497 (8" Cir. 1993); Larson v. Great West
Casualty Co., 482 N.W.2d 170, 174 (lowa App. 1992) (citing Kehm v. Proctor & Gamble Mfg. Co.,
724 F.2d 613, 623 (8" Cir. 1983))).

% 1d.; see also Burke v. Deere & Co., 6 F.3d at 511-12; Tratchel v. Essex Group, Inc., 452
N.W.2d 171, 176 (lowa 1990) (upholding punitive damages based on evidence that defendant knew
of and concealed the harm), abrogated on another issue by Comes v. Microsoft Corp., 775 N.W.2d
302 (lowa 2009); cf. J & J Farms, Inc. v. Cargill, Inc., 693 F.2d 830 (8" Cir. 1982) (McMillian, J.,
dissenting) (reasoning that a corn distributor misrepresented or concealed information regarding
investigation of corn contamination in order to protect its position in litigation against another
customer, and that such conduct supported punitive damages).
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device at issue.”

Like Fell, however, the Hillrichs Court only reversed the punitive damages
award after considering whether the defendant chose profitability over customer safety.” In other
words, Hillrichs links Mercer and Fell; either factor may support a punitive damages award.
Consequently, inanalyzing defendants’ punitive damages motion, there are two particularly relevant
considerations: (1) when “room exists for reasonable disagreement over the relative risks and
utilities of the conduct . . . at issue,” punitive damages are more likely to be inappropriate,” and (2)
when the manufacturer disregards the safety of its customer in order to preserve or obtain an
economic advantage, punitive damages are more likely to be appropriate.”

These two specific considerations are not mutually exclusive; they are part of the substantial

evidence determination whether, construed in the light most favorable and with all reasonable

% Hillrichs, 514 N.W.2d at 100. Hillrichs is clearly a manufacturing defect case and not a
warnings case. While the distinction between design defect cases and failure to warn cases is valid,
there is at least one failure-to-warn case in which the court relied, in part, upon a reasonable
disagreement regarding the product design to find that defendant’s warning program could not
support a claim for punitive damages. See Burke, 6 F.3d at 512 (reversing punitive damages award
because there was no evidence the manufacturer made a calculated decision not to remedy a known
warnings issue, and there was reasonable disagreement regarding the effectiveness of a post-sale
warnings program). And there is no logical reason to confine the “reasonable disagreement” concept
to the manufacture and production realm. Reasonable disagreement regarding the manufacturer’s
decisions with respect to the nature and extent of a warning may, therefore, be treated the same way
as manufacturing and production decisions. Accordingly, under lowa law, a reasonable
disagreement with respect to the nature and degree of the risk caused by a product and the adequacy
of the associated warning is one consideration in determining whether a punitive damages award is
appropriate. The court in Burke also employed the Fell consideration: whether there was evidence
the manufacturer made a calculated economic decision not to warn. Burke, 6 F.3d at 512.

" Hillrichs, 514 N.W.2d at 100 (citing Fell and noting evidence did not “support an
inference that the manufacturer took the position it did for its own economic advantage.”).

™t Mercer, 616 N.W.2d at 618 (quoting Hillrichs, 514 N.W.2d at 100).
2 Fell, 457 N.w.2d at 919.
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inferences given to Cooley, there is substantial evidence defendants acted with legal malice.”
D. ANALYSIS OF THE JURY’S PUNITIVE DAMAGES AWARD
Defendants’ punitive damages motion presents two issues: (1) whether an award of punitive

damages is justified under lowa law; and (2) if so, whether the amount of the award is constitutional.

1. Propriety of a Punitive Damages Award

Defendants present three separate arguments why no reasonable jury could find they
recklessly disregarded Cooley’s and other welders’ rights or safety. First, defendants argue
“punitive damages are unavailable under lowa law because the evidence at trial revealed the
existence of a debate in the scientific community surrounding plaintiffs’ core allegation —i.e., that
manganese in welding fumes causes neurological problems.”’* Second, defendants argue, “even if
the scientific community broadly agreed that manganese in mild steel welding fumes can cause
neurological injury, punitive damages would still be inappropriate because plaintiffs failed to prove
that defendants knew it was ‘highly probable’ that harm would follow from use of their products.””
Third, defendants argue a jury “could not reasonably award plaintiff punitive damages [because]
defendants warned throughout Cooley’s career that welding fumes are potentially hazardous.”’

Cooley responds correctly that the Court already addressed and rejected these three

arguments in Jowers. More specifically, Cooley responds: (1) in fact, there is no legitimate

~
w

Hillrichs, 514 N.W.2d at 100.

~
N

Defendants’ punitive damages motion, docket 258 at 11.
> 1d. at 13.
® 1d. at 16.
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scientific debate with respect to whether welding fumes cause neurological injury; (2) harm to at
least some individuals was highly probable, given that millions of welding rods were sold to
hundreds of thousands of welders, and the severity of that harm is extreme; and (3) the fact that
defendants’ gave some generalized warning does not “immunize” them from a punitive damages
award, because their warning was deliberately inadequate regarding a specific, known hazard.

Because the lowa standard for punitive damages is not identical to the Mississippi standard,
the Court will not simply adopt by reference its analysis as articulated in Jowers. Cooley is correct,
however, that the vast majority of the relevant facts is the same in both cases and that the practical
differences between the two states’ laws are not substantial. On the first point, both Cooley and
Jowers presented essentially the same documentary evidence, in the form of trial exhibits, relating
to defendants’ and the welding consumables industry’s knowledge of the dangers associated with
manganese in welding fumes —that is, a catalogue of research reports, industry publications, internal
memoranda, and similar business records.”” These documents were introduced through the witnesses
who testified at Cooley’s trial, just as they were submitted through witnesses who testified in the
Jowers case.

Finally, as in Jowers, this is a Rule 50(b) motion, and the substantial evidence standard
governs the Court’s inquiry. The issue is whether, construing the evidence in Cooley’s favor and
affording him all reasonable inferences, there is substantial evidence to support the jury’s
conclusion, even if that evidence is contradicted in the record. Accordingly, like the Court’s Rule

50 opinion on the propriety of punitive damages in Jowers, the Court’s discussion will proceed in

" See Jowers, 608 F.Supp.2d at 745-56 (discussing numerous trial exhibits). This Court’s
opinion in Jowers is therefore a useful point of reference for this Memorandum & Order, bearing
in mind, of course, that the only evidence relevant to the determination of the motions now before
the Court is the evidence presented to the jury in this case.
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two stages: (1) review of the facts relating to defendants’ three arguments; (2) analysis of
defendants’ arguments under lowa law.
a. Review of the Evidence
i. Debate in the Scientific Community
Defendants’ first factual argument is that Cooley’s medical expert, Dr. Nausieda, testified
there is a debate in the scientific community regarding whether manganese in mild steel welding
fumes causes neurological injury.” Defendants point specifically to testimony from Dr. Nausieda:
Q. Isn’t it a fact, Dr. Nausieda, that even today the medical community
continues to argue and debate this issue about whether welding fumes from
the kind of welding that Mr. Cooley did causes Parkinsonism?
A. Again, | mean, | can’t speak for the whole neurological community. There
are certainly pro and con articles appearing, but it seems to me more people
are making this diagnosis, because | get calls asking me about the issues
involved in this case far more frequently now.
There’s still a debate. That’s my question, sir.
A. We wouldn’t be in this courtroom if there wasn’t a debate.”
Defendants argue this testimony is distinguishable from the medical testimony on this issue in
Jowers, and they contend the distinction is important in light of the lowa standard for punitive

damages.®’® They argue the medical testimony in Jowers indicated a debate exists as to how often

exposure to mild steel welding fumes causes neurological injury, while the testimony quoted above

® Defendants’ punitive damages motion, docket no. 258 at 11-13.
™ See trial tr. at 1311:15-1312:1 (Sept. 21, 2009).
8 Defendants’ punitive damages motion, docket no. 258 at 17.
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acknowledges a debate over whether welding fumes can cause neurological injury at all.®* Indeed,
the testimony elicited by defendants in Cooley responds directly to this Court’s discussion of the
evidence in Jowers.® In reply, Cooley argues: (1) the record as a whole contains substantial
evidence that the connection between welding fumes and manganese poisoning is proven; and (2)
defendants are taking Dr. Nausieda’s testimony out of context.

The Court has reviewed the evidence presented at trial on this issue, construing the evidence
and all reasonable inferences to be drawn therefrom in favor of Cooley.® Not surprisingly,
defendants’ experts generally testified it has not been scientifically established that manganese in
welding fumes can cause neurological damage to welders, while Cooley’s experts testified it has
certainly been established. For example, at trial, defendants’ expert neurologist, Dr. Watts, testified
he did not believe it has been proven that excessive overexposure to manganese in welding fumes

can cause neurological damage to welders.®* He testified on direct-examination that the literature

8 1d. See Jowers trial tr. at 545:2-7 (Feb. 11, 2008) (testimony from plaintiff’s expert Dr.
Burns that “legitimate scientists and physicians are uncertain about the frequency with which the
disease occurs.”).

8 In Jowers, the Court observed: “given the evidence adduced at trial, it does not appear to
the Court — and apparently it did not appear to the jury — that there actually is ‘strong disagreement
in the scientific community’ that welding fumes can cause neurological injury. * * * It is more
accurate to say there is strong disagreement in the scientific community regarding how often welders
actually suffer the hazard of MIP, and to what degree they are injured.” Jowers, 608 F.Supp.2d at
724 (emphasis in original). Although defendants in Cooley seize upon the testimony of Dr.
Nausieda as a basis to undercut this conclusion, the Court finds this attempt unavailing, as discussed
below.

8 The Court does not recite in this opinion all of the evidence supporting the proposition
that exposure to manganese in welding fumes can, at least in some circumstances, cause manganism.
The Court examined much of this evidence in great depth in the context of assessing its admissibility
under the standards set out in Daubert. See In re Welding Fume Prods. Liab. Litig., 2005 WL
1868046 (N.D. Ohio Aug. 8, 2005).

8 See trial tr. at 2527:14-2528:4.

-21-




Case: 1:05-cv-17734-KMO Doc #: 275 Filed: 03/07/11 22 of 103. PagelD #: 30088

supports a diagnosis of manganese poisoning in manganese miners, manganese smelters, manganese
ore crushers, and other individuals exposed to manganese, but not in welders.® In contrast, Cooley’s
expert, Dr. Nausieda, testified at trial that manganese poisoning in welders has been reported in the
medical literature, including in case reports regarding specific individuals.?® As explained above,
Dr. Nausieda testified the scientific literature is “pretty clear” that manganese in welding fume can
cause neurological damage inwelders. Finally, like the plaintiff in Jowers, Cooley presented as trial
exhibits defendants’ own internal memoranda acknowledging, e.g., that “[t]he irreversible
neurological damage produced by chronic overexposure to manganese fume is tragic.”®
Defendants did elicit, during cross-examination of Dr. Nausieda, the statement quoted above
that “there is still a debate.” Dr. Nausieda also said that “the neurological community did not
recognize mild steel welding fumes as a cause of Parkinsonism” in the 1970s, 1980s, or 1990s.%
But defense expert Dr. Watts testified that “manganese in welding fume gets into welders’ lungs,

then gets into their blood, then [crosses] the blood-brain barrier, and gets into their brain.”®® Dr.

8 See trial tr. at 2530:2-25.
8 See trial tr. at 1250:19-25.

8 ESAB memorandum from George Barnes to William Esch (Feb. 24, 1992) (trial exh. 260).
In 1979, a widely-distributed literature review by the American Welding Society noted that
“[p]otential exposure to manganese occurs whenever this metal is used in electrode coatings or in
electrode wire,” and that manganese is “poisonous to the nervous system.” American Welding
Society, “Effects of Welding on Health,” at xix (1979) (defendants’ trial exh. 190). This literature
review went on to state that the “observation that manganism resembles Parkinson’s disease
deserves emphasis. Although no data on the prevalence of parkinsonism in welders are available,
there is a concern that some cases of manganese poisoning could be mistakenly diagnosed as
Parkinson’s disease. Further investigations may be warranted.” 1d. at 29.

8 See trial tr. at 1309:2-10.
8 See trial tr. at 2528:23-2529:3.
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Watts further testified that: (1) no one knows at what level of exposure to manganese in welding
fumes overexposure occurs; (2) no one has ever done a large-scale epidemiological study of welders
to determine what level of exposure might be safe; (3) there is no difference between manganese that
enters the body as a result of mining, smelting, or other sources, and manganese in welding fumes;
and (4) neurological damage from overexposure to manganese can be cumulative, occurring over
an entire career.®® In addition, defendants’ expert, Dr. Lang, has stated it is “proven” that it is
possible to get manganese poisoning from welding fumes.®* At his deposition, Dr. Lang testified:

Q. You believe that welders can get manganese-induced Parkinsonism from
welding fumes?

A. Yes.
That has been proven to your satisfaction in the literature?

A. Yes. | think there are enough patients with features that are sufficiently
convincing that | believe that, yes.*

And Dr. Nausieda testified he agreed with Dr. Lang’s opinion on this issue,” and he believes the
medical literature is “pretty clear” welders can get manganese poisoning from welding fumes.*

Furthermore, Hobart Vice President Dr. Sundaram Nagarajan testified at his deposition that

0 See trial tr. at 2528:23-2534:7.

%1 See also trial tr. at 678 (testimony of Carl Peters of Lincoln: “Q. Do you understand that
according to Anthony Lang, this product [i.e., mild steel welding rods containing manganese] can
cause neurological injury, correct? A. According to his testimony, yes.”).

% See trial tr. at 1252:24-1253:6; see also 934:18-25.
% 1d. at 1253:8-9 (“Q. Do you share that opinion with Dr. Lang? A. Yes.”).
% 1d. at 1254:2-6.
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“[m]anganese in welding fumes under excessive overexposure causes [neurological] damage.”® In
sum, there exists substantial, albeit not unrebutted, evidence upon which a jury could conclude there
IS not a reasonable debate in the scientific community regarding whether manganese in mild steel
welding fumes can cause neurological injury; the real debate is how often.

Furthermore, in the Jowers opinion on punitive damages, this Court summarized the
evidence relating to scientific studies of welding fume toxicity, and many of the same exhibits were
introduced in this case.” First, the Court noted the welding consumables industry did not even
consider a medico-scientific study of the health effects of welding fumes on welders until
approximately 1979, when the American Welding Society (“AWS”) Safety & Health Committee
considered (but opted not to pursue) a study that would address, among many other things, a
“possible connection with manganese exposure in [an] epidemiological study.”® More recently,
both the plaintiffs and defendants in this MDL litigation have funded medical and epidemiological
studies addressing all aspects of the question of whether welding fume causes movement disorders.*®
The Court ultimately concluded the sum of this evidence is sufficiently reliable to support the

conclusion that “exposure to low-manganese welding fumes can cause, contribute to, or accelerate

% See trial tr. at 933:14-24 (testimony of Cunitz); trial tr. at 223:21-224:8 (video deposition
of “Dr. Naga”).

% See Jowers, 608 F.Supp.2d at 752-55 (discussing trial exhibits, many of which were also
introduced in this case).

" See Jowers, 608 F.Supp.2d at 753 (citing the AWS Safety & Health Committee meeting
minutes at 4 (March 19, 1979) (plaintiff’s trial exh. 10, also introduced in this trial)).

% See trial tr. at 433:9-436:22 (Dr. Nitin Kumar Sharma testifying). See Jowers, 608
F.Supp.2d at 753. As the Court explained in the Jowers opinion, as of approximately 2008,
defendants had funded approximately $13 million worth of articles and studies, while the plaintiffs
funded similar studies to the tune of approximately $ 500,000. Id. at 754 (citing In re Welding Fume
Prod. Liab. Litig., 534 F. Supp. 2d 761, 762 (N.D. Ohio 2008)).
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a movement disorder, including parkinsonian syndrome that some doctors will diagnose as
[Parkinson’s Disease].”**While defendants did submit studies that found no proof that welding fume
causes neurological injury, the jury was entitled to discount these litigation-related studies as

biased.®

ii. Defendants’ Knowledge of, and Warnings about, Welding
Fume Toxicity

Defendants’ second factual argument is that they did not know of a “high probability” that
exposure to welding fumes would cause neurological injury. Defendants argue their warnings have
always been adequate based on the extent of their knowledge and understanding of the risk.

Applying the substantial evidence standard, the Court has reviewed the evidence adduced
attrial relating to defendants’ knowledge and understanding of welding fume toxicity, as well as the
development of the warnings that were available to Cooley on defendants’ products. This evidence
is virtually identical to the evidence adduced in Jowers on these issues. Accordingly, what follows

is an evidence review that is similar to, but shorter than, the same summary in the Jowers opinion.*®*

% The Court reached this conclusion in a lengthy and comprehensive opinion after several
weeks of Daubert hearings. In re Welding Fume Prods. Liab. Litig., 2005 WL 1868046 at *36; see
also Jowers, 608 F.Supp.2d at 753-54.

199 As was made clear during trial by Cooley’s counsel, the bulk of these studies were funded
by defendants or conducted by individuals with monetary connections to one or more of the
defendants. See Jowers, 608 F.Supp.2d at 764 n.187 (stating that the jury “was certainly entitled
to give these articles and studies less than conclusive weight,” and citing Exxon Shipping Co. v.
Baker, 128 S.Ct. 2605, 2626 n.17 (2008)).

101 Jowers, 608 F.Supp.2d at 745-56. The reader should refer to the Jowers opinion for
further detail on this aspect of the MDL, bearing in mind that all of the evidence referenced in this
Memorandum & Order was presented to the jury in Cooley’s trial. To the extent the Court has
already provided a detailed summary of common aspects of the evidence presented in each of the
bellwether trials in this MDL, however, it is unnecessary to provide such detail in every case, and
the Jowers analysis does generally apply.
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Defendants Historical Knowledge Welding Fumes Are Toxic
Defendants admit they and the entire welding consumables industry knew by 1940 that
welding fumes were toxic.'® For example, in the late-1930s, the Metropolitan Life Insurance
Company published a book summarizing a German doctor’s reports regarding the effects of
exposure to manganese in welding fumes.’® The MetLife Booklet stated:

Manganese is an important poison from the point of view of its effects rather
than from frequency of exposure to it. Manganese has a selective action on some of
the nerve centers of the brain. It causes a disease similar to paralysis agitans [n/k/a,
Parkinson’s Disease], which in chronic cases is seldom fatal, but which, owing to the
fact that no satisfactory treatment is known, is always disabling. Prevention,
therefore, is the measure to be stressed when the possibility of manganese dioxide
fumes or dust is present.

Two cases of poisoning in a mild form, by manganese oxide fumes given off
from the electrodes in arc welding of tanks and boilers, have been reported from
Germany. The electrode used contained 0.2 percent manganese. It is stated that
protective filter respirators or air helmets are necessary in tank and boiler work,
although in open rooms it is improbable that these precautions will be needed.'%*

Documents of welding industry trade groups such as the American Welding Society (“AWS”) and
National Electrical Manufacturers Association (“NEMA”), as well as defendants’ internal

memoranda, show that the MetLife Booklet and its conclusions regarding the toxicity of manganese

192 See, e.g., trial tr. at 932-935; National Electric Manufacturers Association (“NEMA™),
Electric Welding Section meeting minutes at 135, discussing MetLife Booklet (Jan. 20, 1938)
(plaintiff’s trial exh. 140); BOC internal memorandum, quoting MetLife Booklet (plaintiff’s trial
exh. 197); see also trial tr. at 627:18-634:20 (discussing the Booklet and NEMA meeting with
Lincoln’s corporate representative).

103 Metropolitan Life Insurance Company, “Health Protection of Welders ” Booklet at 23-24
(1938) (plaintiff’s trial exh. 937 (discussing Dr. Erich Beintker’s report titled “The Effect of
Manganese During Arc Welding” published in German in 1932)).

104 MetLife Booklet, plaintiff’s trial exh. 937 at 23-24.
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in welding fumes were widely discussed when they appeared.’® Subsequently, defendants
continued to discuss the toxicity of manganese in welding fumes, and the hazards it presented to
welders, both individually and at industry-wide meetings and in correspondence.'%

Defendants’ Warning & Anti-Warning Practices
There are documents showing that, despite having obtained knowledge that welding fume

could be toxic to the human brain, defendants initially decided, both individually and jointly, not to

supply any warning with their welding rods, in order to protect sales.®” Later, defendants discussed

105 See, e.g., National Electric Manufacturers Association, Electric Welding Section meeting
minutes at 135, discussing MetLife Booklet (Jan. 20, 1938) (plaintiff’s trial exh. 140); BOC internal
memorandum quoting MetLife Booklet (plaintiff’s trial exh. 197).

106 Seg, e.g., BOC memorandum from I. Yates to F. Saacke at 1 (Oct. 25, 1949) (plaintiff’s
trial exh. 220) (explaining that “the arc welding industry at one time desired to take every precaution
to guard against injury” and decided to put a warning on boxes of welding rods, but later removed
it); trial tr. at 667:7-669:6 (discussing the Oct. 25, 1949 memorandum, plaintiff’s exh. 220); trial tr.
at 2344:1-2346:1 (same); BOC memorandum from Baumer to Kugler (Aug. 18, 1950) (plaintiff’s
trial exh. 601) (discussing manganism, its effects, and exposure levels); BOC memorandum from
F. Saake to members of the Safe Practices Committee (Dec. 7, 1950) (plaintiff’s trial exh. 407)
(recommending a manganese-specific warning for welding consumables because of the “degree of
the hazard”). See also AWS, Effects of Welding on Health” at xix (1979) (defendants’ trial exh.
190) (noting that “[p]otential exposure to manganese occurs whenever this metal is used in electrode
coatings or in electrode wire,” manganese is “poisonous to the nervous system,” and the
“observation that manganism resembles Parkinson’s disease deserves emphasis™).

The literature review Effects of Welding on Health was prepared for the AWS Safety &
Health Committee and overseen by the AWS Research Committee and Research Finance
Committee. Employees of defendants were members of these committees. Trial tr. at 2212:25-
2213:6; 2217:25-2223:16 (discussing with AWS representative Mr. Lyttle the 1979 literature
review, its recommendation to conduct an epidemiological study of the affects of manganese in
welding fumes, and the fact that AWS has never conducted such a study).

197" See e.g., BOC memorandum from I. Yates to F. Saacke at 1 (Oct. 25, 1949) (plaintiff’s
trial exh. 220) (discussing in an internal memorandum that the arc welding industry had aspired to
put a warning on all electrode box labels, but, because some manufacturers did not include a
warning, the ones that did were afraid they would be at a competitive disadvantage and removed it);
see also trial tr. at 667:7-669:6 (discussing the Oct. 25, 1949 memorandum, plaintiff’s trial exh.
220); BOC memorandum from F. Saacke to members of Safe Practices Committee (Dec. 7, 1950)
(plaintiff’s trial exh. 407) (recommending a manganese-specific warning be added to welding

-27-




Case: 1:05-cv-17734-KMO Doc #: 275 Filed: 03/07/11 28 of 103. PagelD #: 30094

at AWS and other meetings the cost/benefit of giving a warning, and subsequently adopted an
industry-wide approach to warnings that did not include disclosing the risks of permanent
neurological injury.’®® A brief history of defendants’ warnings follows.

A 1949 BOC memorandum described the early history of warnings as follows: “the arc
welding industry at one time desired to take every precaution to guard against injury, and [NEMA]
decided to incorporate a warning clause on all electrode box labels. It turned out, however, that
some of the manufacturers did not do this and as a result immediately capitalized on the advantage
of being able to sell an electrode which did not have to be marked ‘poison.” As a result, one by one
all of the various manufacturers took this information off the label and all were very glad to get it

Off 17109

consumables and stating: “This recommendation is made despite the possible loss of electrode sales,
since it is believed that the recent development of data indicating the degree of hazard involved in
arc-welding high manganese steels might subject the Company to possible claims for damages that
could far exceed any loss of sales that a frank Warning Label might create.”); trial tr. at 1620:8-
1622:2 (discussing Airco’s Electrode Pocket Guide, plaintiff’s trial exh. 6169); trial tr. at 635:14-
642:11 (discussing Lincoln’s documentation reassuring the public and welders that welding fumes
do not pose a significant health risk); trial tr. at 2188-2192 (discussing 1979 AWS meeting
addressing the need for a stronger warning label, at which Lincoln expressed the belief it would be
commercially damaging for one company to adopt a stronger label independently); trial tr. at 2197:1-
2198:4 (confirming that neither the industry nor Lincoln adopted the stronger warning label after
the 1979 AWS meeting).

18 For example, in an internal memorandum, BOC discloses that “[t]he [AWS] safe
practices committee, at their meeting on Thursday, December 7, 1950, decided that the use of a
manganese fume caution in the subject electrode instruction sheet should be avoided for the time
being since other industrial manufacturers and vendors of similar high manganese and nickel
manganese steel electrodes do not use fume cautions.” BOC memorandum from J. Crowe to E.
Cosden (Dec. 11, 1950) (plaintiff’s trial exh. 407); see also Hobart memorandum from Sampson to
Wiehe summarizing AWS/NEMA joint committee meeting on warning label (May 23, 1979)
(plaintiff’s trial exh. 547); Minutes of AWS-ASTM Committee on Filler Metals discussing industry-
wide adoption of a warning label (June 8, 1966) (plaintiff’s trial exh. 362).

1% BOC memorandum from I. Yates to F. Saacke at 1 (Oct. 25, 1949) (plaintiff’s trial exh.
220); trial tr. 2344:1-2346:1 (discussing plaintiff’s trial exh. 220 with defendants’ warnings expert,
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In 1966, shortly after the tobacco industry first issued warnings about cigarettes, the AWS
Committee on Filler Metal, which had members employed by each defendant in this case, addressed
the question of whether they should put a warning label on welding rods.**® Eventually the AWS
agreed that all welding rod manufacturers would adopt a mandatory warning label in 1967. The
warning label, however, did not make any mention of the hazard of permanent brain damage. It
read:

Caution. Welding may produce fumes and gases hazardous to health. Avoid

breathing these fumes and gases. Use adequate ventilation. See USAS Z49.1, “Safety

in Welding & Cutting’ published by the American Welding Society.

In 1979, largely in response to two lawsuits, the AWS adopted a new, mandatory,

industry-wide warning label, which stated, in pertinent part:

FUMES AND GASES can be dangerous to your health.

. Keep your head out of fumes.

. Use enough ventilation or exhaust at the arc or both.

. Keep fumes and gases from your breathing zone and general area.
* * *

See American National Standard Z49. 1, “Safety in Welding and Cutting,”
published by the American Welding Society.

As before, this warning contained no language specifically addressing: (1) the danger of permanent
neurological harm from manganese in welding fumes; or (2) under what circumstances “ventilation”
or “exhaust at the arc” was or was not “enough” to protect against harm.

In sum, none of the various versions of the cited Z49.1 publication ever mentioned the risk

Dr. Christine Wood). The BOC memorandum also disclosed communications among welding
consumable manufacturers regarding a hazardous fume warning: “from correspondence | have had
with over half a dozen other manufacturers | am sure none of them would consider such a clause on
their labels under any circumstances whatever. . . . Mr. Lincoln of the Lincoln Electric Company
said that if his company did anything like that it wold put him out of business.” Id.

10 See AWS Committee on Filler Metals meeting minutes (June 8, 1966) (plaintiff’s trial
exh. 362).
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1 At the same time, defendants

of neurological injury from manganese in welding fumes.
continued to acknowledge internally that welding fumes could cause permanent neurological injury,
and that they were not including any specific warning to this effect with their products.*** For
example, as recently as 2002, defendant ESAB’s internal documents indicate that its warnings did
not adequately inform welders of “the irreversible nature of the symptoms.”**3

Cooley, moreover, presented evidence from which a jury could reasonably conclude (and
apparently did conclude) that the industry decided to explicitly downplay the health hazards

associated with welding fumes.***  As discussed further below, Cooley’s expert referred to this type

of misleading communication, meant to mitigate the force and effect of a warning, as an

111 See, e.g., defendants’, trial exh. 2847 (ANSI Z49.1-1983), plaintiff’s trial exh. 6057
(ANSI Z49.1-1994); seetrial tr. at 2158:19-2168:1 (AWS representative characterizing ANSI Z49.1
as the “bible of welding” and agreeing that it does not “say anything about the risk of neurological
injury in welding fume”).

112 See generally testimony on cross-examination of defense witness Kevin Lyttle regarding
AWS, trial tr. at 2157:15-2238:6.

113 See trial tr. at 1688:14-1689:22 (discussing memorandum from Mario Amata, plaintiff’s
trial exh. 274); trial tr. at 2215:2-2216:10.

14 See trial tr. at 627:18-634:20 (discussing the Booklet with Lincoln’s corporate
representative); trial tr. 637-638 (cross-examination of Lincoln representative Mr. Peters discussing
distribution of plaintiff’s trial exh. 230, an article entitled “Welding ‘Hazards’: Our Modern Day
Mythology,” by T.B. Jefferson, which ridiculed those who associated welding with any health risk,
while stating that “toxic gases are not produced by electrode coatings,” and that “[I]ead poisoning
is the only chronic ailment that can be caused by welding fumes; other illnesses attributable to
fumes dissipate quickly and have no cumulative effect.”). During direct examination, Dr. Cunitz,
Cooley’swarnings expert, described various examples of publications which defendants distributed,
and which Dr. Cunitz characterized as knowingly misrepresenting and minimizing the harmful
effects of welding fumes. Trial tr. at 942:5-949:1 (discussing “Welding Hazards: Our Modern Day
Mythology” (plaintiff’s trial exh. 230), Lincoln’s Handbook (plaintiff’s trial exh. 487), a reprinted
article by Clyde Clason entitled “Welding and Cutting Fumes” (plaintiff’s trial exh. 218)); see also
trial tr. 637:2-642:15 (cross-examining Lincoln representative Carl Peters regarding Lincoln’s
dissemination of the Jefferson article (plaintiff’s trial exh. 230) and Clason article (plaintiff’s trial
exh. 218)).
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“anti-warning.”*** For example, in 1955, despite knowledge of the information contained in the
MetL ife Booklet, defendant Lincoln issued a publication directed at welders, stating that “[m]uch
research has been done which has proven that the fumes and smoke obtained when welding steel and
the ferrous alloys are not harmful.”**® Similarly, the AWS published an article to introduce the 1967
warning label in hopes of reassuring consumers that welding was safe."*” The article stated, among
other things: “Over the years, the number of welders who have shown any effects from these fumes
has been extremely small, and their disability temporary, usually less than 24 [hours];” and “[t]he
appearance of the precautionary label should not be interpreted as an indication of any change in the
potential health hazard from welding fumes.”*® This article was reprinted and distributed to

119

thousands of customers, according to an AWS-coordinated plan. This and other industry

publications indicated the hazard of exposure to welding fumes was not permanent brain damage,

115 See trial tr. at 935:15-936:1 (human factors psychologist Dr. Cunitz defining “anti-
warning”).

116 See Lincoln, “Procedure Handbook of Arc Welding,” at 1-27 (11" ed. 1957) (plaintiff’s
trial exh. 487) (emphasis added).

17 See trial tr. at 945:1-21 (discussing defendants’ publication of the article “Welding
Industry to Use Caution Label on Filler Metal Packages™); Airco cover memorandum to distributors
introducing the article “Welding Industry to Use Caution Label on Filler Metal Packages” (July 16,
1968) (plaintiff’s trial exh. 1701); see also trial tr. at 948:2-949:1.

118 Ajrco Pocket Guide (reprinting the article “Welding Industry to Use Caution Label on
Filler Metal Packages”) (plaintiff’s trial exh. 6169).

9 Trial tr. at 535:18-541:3 (discussing during cross-examination of BOC representative
Daniel Chute the distribution of articles regarding the safety of welding); trial tr. 635:14-6642:11
(discussing during cross-examination of Lincoln representative Carl Peters the distribution of
articles regarding the safety of welding); plaintiff’s trial exh. 1701 (discussing preparation and
distribution of the AWS article); see also plaintiff’s trial exh. 6169 (Pocket Guide, including reprint
of the article, “Welding Industry to Use Caution Label on Filler Metal Packages.”).
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but a 24-hour flu-ish feeling known as “metal fume fever.”'? In addition, shortly after the 1967
industry-wide warning was adopted, Lincoln made a policy decision to place the new warning on
cartons of welding rods, but not on the product inside the carton, knowing this reduced the chance
that a welder would actually see the new warning (because large employers routinely remove rods
from the cartons before giving the rods to welder-employees).*® A jury could reasonably construe
all of these actions as purposeful efforts by defendants to minimize the impact of their own
warnings.

Naturally, defendants contended at trial (and contend now) that there are innocent
explanations for the statements in these documents. The Court’s role, however, is not to weigh the
competing evidence. These materials constitute evidence that, while defendants (and the welding
rod industry generally) were acknowledging privately that welding fumes could cause permanent
neurological injury, defendants were not being candid about this hazard with the general public, for
fear of how candor might affect sales, and the jury had the right to rely upon that evidence.

Government and Other Industry Standards

Inaddition to the AWS mandatory warning, there are other relevant industry and government
standards. The American Conference of Governmental Industrial Hygienists (“ACGIH”) has
established measures to define safe exposure to various toxins, including manganese.*? “Threshold

123

Limit Values” (“TLVs”) are one such measure. The TLV for manganese promulgated by the

120 See trial tr. at 945:14-947:21.
21 Trial tr. at 675:2-18.
122 See generally testimony of David Kahane, industrial hygienist, trial tr. at 1500-1502.

12 The TLV is a maximum average amount to which, it is believed, a person may be safely
exposed over an 8-hour period. See In re Welding Fume Prods. Liab. Litig., 526 F. Supp. 2d 775,
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ACGIH has dropped over time. When first published in 1948, the TLV was an 8-hour
time-weighted average of 6.0 mg/m?; it was dropped in 1960 to 5.0 mg/m?; dropped again in 1979
to 1.0 mg/m?; and then dropped again in 1995 to 0.2 mg/m*.*** Since 1995, ACGIH has twice
proposed even further reductions; in 2009, the proposed TLV for manganese was 0.02 mg/m?.*#®
In fact, industrial hygienist David Kahane testified that “at least some of the support for the proposed
change [to the TLV for manganese] is based on welders and welding fume exposure.”?® These
actual and proposed reductions in the manganese TLV reflect a consensus among industrial
hygienists that the more that is known regarding the toxicity of manganese, the lower the exposure
limits must be set to ensure “no adverse health effects,” and particularly to protect against brain
damage.

Of course, the lower the TLV of a given substance, the more difficult (and expensive) it
becomes to ensure that workers’ exposures do not exceed it. Thus, the welding rod industry opposed
the change from 1.0 t0 0.2 mg/m?® TLV.*?" In 1994, members of the American Welding Society met
to discuss the then-proposed reduction of the manganese exposure TLV from 1.0 to 0.2 mg/m®. The

AWS meeting minutes state that defendant Lincoln “estimated that if the TLV is lowered to 0.2

milligrams per cubic meter, then the overall welding fume limit . . . would be exceeded in most

784 n.33, 789-90 n.65 (N.D. Ohio 2007).
124 See trial tr. at 1502:19-1503:24 (testimony of David Kahane, industrial hygienist).
12 See id. at 1503:25-1506:6.
1% See id. at 1507:2-6.

127 See trial tr. at 1512:24-1515:4 (discussing plaintiff’s trial exh. 215, a letter from ACGIH
to Ken Brown at Lincoln).
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workplace atmospheres.”*?® Despite the fact that the ACGIH did, in fact, reduce the manganese
TLV to 0.2 mg/m®in 1995, none of defendants changed their warning language. After the reduction
of the TLV, the AWS Committee on Fumes and Gases explicitly recognized, once again, that the
new limit will “be exceeded in most workplace atmospheres” — that is, most welders would be
overexposed.'?®

Congress regulates the welding industry via the Occupational Safety and Health Act of 1970
(“OSHA”).2® Under OSHA, the United States Secretary of Labor sets “mandatory occupational
safety and health standards applicable to businesses affecting interstate commerce.”*! In 1974, the
Secretary promulgated regulations requiring “suppliers of welding materials [to] determine the
hazard, if any, associated with the use of their materials in welding, cutting, etc.” and provide the
following “minimum” warning on “[a]ll filler metals and fusible granular materials”:

CAUTION
Welding may produce fumes and gases hazardous to health. Avoid breathing these
fumes and gases. Use adequate ventilation. See ANSI Z49.1-1967 Safety in

Welding and Cutting Published by the American Welding Society.'*

This language rings familiar — it is the same warning the entire welding consumables industry had

128 AWS Fumes and Gases Committee meeting minutes at 3 (Oct. 4, 1994) (plaintiff’s trial
exh. 920); trial tr. at 1532:17-1535:2 (discussing the Oct. 4, 1994 meeting minutes).

129 AWS Project Committee on Fumes and Gases Meeting Minutes at 2 (Oct. 18, 1995)
(plaintiff’s trial exh. 1023); trial tr. at 1532:17-1535:2.

13029 U.S.C. § 651 et seq.
13129 U.S.C. § 651(h).

132 See 39 Fed. Reg. 23502, 23738-50 (June 27, 1974) (promulgating 29 C.F.R. §
1910.252(f)(1)(v)(a)). The 1967 version of ANSI Standard Z49.1 is 67 pages long, not including
table of contents and appendices. “ANSI” stands for “American National Standards Institute,” and
“Z49.1-1967" refers to the 1967 version of their “Standard Z49.1,” entitled “Safety in Welding,
Cutting, and Allied Processes.”
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adopted as their own mandatory warning in 1967. Although the industry has changed its warnings
since 1974, OSHA has never updated this regulation.”*®* OSHA’s position is that this standard
remains appropriate, even though the defendants use new language.**

In 1985, the Secretary of Labor promulgated the Hazard Communication Standard
(“HazCom Standard”), which, among other things, directed product manufacturers to “ensure that
each container of hazardous chemicals leaving the workplace is labeled, tagged or marked with . .
. [the] [i]dentity of the hazardous chemical(s); [and] [a]ppropriate hazard warnings.”*** The
Secretary further defined an “appropriate hazard warning” as one that “convey[ed] the specific
physical and health hazard(s), including target organ effects, of the chemical(s) in the
container(s).”** In the wake of the new federal HazCom Standard, however, n